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DOCKET NO S 2090)A-1-Zf-00)3'*-7 In the matter of:

8 CONCORDIA FINANCING COMPANY,
LTD, a/k/a "CONCORDIA FINANCE,"

9

10
ER FINANCIAL & ADVISORY SERVICES,
L.L.c.,

RESPONDENT CONCORDIA
FINANCE'S MOTION TO DISMISS
REQUESTED RELIEF OF
RESTITUTION AND
ADMINISTRATIVE PENALTIES

11 LANCE MICHAEL BERSCH, and

12 DAVID JOHN WANZEK and LINDA
WANZEK, husband and wife,
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Re sponde nts .
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Respondent Concordia Finance (hereinafter "Concordia") moves to dismiss the demands in

the Amended Notice for alleged restitution and the requested administrative penalties for violation

of the constitutional right to a jury trial. Concordia has not offered or sold the alleged securities for

almost eight years and has been on the verge of failing or seeking bankruptcy relief and has very

limited prospects as a going concern. There is no real risk of it reoffending if its conduct is proven

unlawful. Given that the Division seeks an order to cease and desist conduct by a fading entity that

stopped years ago, the primary focus of this matter is its attempt to obtain financial consequences in

the font of restitution and penalties. Under the Arizona Constitution, Concordia is entitled to a jury

trial for these demands. Both demands are for legal remedies as debt, including for alleged contract

damages. At common law, both demands included a jury right, thus, that right was preserved under

the Arizona Constitution. As the Division's request for a cease and desist order is a request for an

equitable ruling, this Motion does not implicate that request or the scheduled hearing as to the same.
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Very brie fly, the  Divis ion filed an Amended Notice  of Opportunity for Hea ring a lleging tha t

contracts  and servicing agreements sold between 1998 and 2008 are  securities , charging Concordia

with sa le s  of unre gis te re d se curitie s  a nd tra nsa ctions  by unre gis te re d de a le rs  or sa le sme n. The

Divis ion reques ted an orde r for Concordia  to pay $3,078,909 in re s titution for the  a lleged offenses

and adminis tra tive  pena lties  of up to $5,000 for each a lleged viola tion, which according to the  math

in the  Notice , could amount to up to $685,000. The  Notice  provides  tha t a  respondent may request

a  hea ring be fore  the  Commiss ion. The  Notice  provides  no ability to reques t a  proceeding be fore  a

jury, nor do the  adopted procedures  of the  Arizona  Corpora tion Commiss ion. Thus , a  re spondent

cannot e ffective ly rece ive  a  jury tria l under the  se t procedures, regardless  of request

THE ARIZONA CONSTITUTION AFFORDS CONCORD1A A RIGHT TO A JURY TRIAL FOR THE
S ECURITIES  DIvIs Io n 's  CLAIMS  ON AMOUNTS  OWED ON NOTES  AND FOR AN
ADMINISTRATIVE PENALTY
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Concordia  re que s ts  tha t the  re s titution a nd pe na lty a lle ga tions  be  dis mis s e d, a s  the

Commission's  rules  and procedures  do not a fford Respondents  azury tria l. The  Arizona  Constitution

conta ins  two sepa ra te  provis ions  pre se rving the  right to a  jury tria l, Article  2, Sections  23 and 24

De re nda l v. Growth, 209 Ariz. 416, 419, 118 (2005) (inte rna l cita tions  omitte d). Article  2, Se ction

23 pre se rve s  jury tria l rights  e xis ting unde r the  common la w a t the  time  of a doption of Arizona 's

cons titution. "[I]t does  not crea te  or extend the  right, but by its  decla ra tion the re  is  gua ranteed the

preservation of such right as  it existed when the  Constitution was adopted."Brown v. Gree r, 16 Ariz

215, 217 (1914)

The  Divis ion seeks  "res titution," which the  Commiss ion defines  as  damages , A.A.C. R14-4

308(C), a nd a dminis tra tive  pe na ltie s . The  a tte mpt to ca te gorize  the  contra cts  Concordia  sold a s

securities does not mask the nature  of the sta tutory damages remedy the Division seeks. The Arizona

Cons titution pre se rve d the  common la w right to a  jury tria l for such a lle ga tions . "[B]oth Article  2

Section 23, and Article  6, Section 17, of the  Arizona  Cons titution provide  in pe rtinent pa rt tha t the

right to a  jury tria l 's ha ll re ma in inviola te ,' a nd a pply to the  da ma ge s  cla ims  he re  be ca us e  the y

exis ted a t common law a t the  time  of s ta tehood." Fishe r v. Edge rton, 236 Ariz. 71, 81, 'lj 32 (App

2014) (furthe r cita tion omitte d). S imila rly, Concordia  is  e ntitle d to a  jury tria l on the  Divis ion's



|

1

2

3

request for pena ltie s . SEC v. Jensen, No. 14-55221, 2016 U.S . App. LEXIS  16107, a t *9-10 (9th

Cir. Aug. 31, 2016) (S EC e ntitle d to a  jury tria l re ga rding cla im for civil pe na ltie s  in fe de ra l court

proceeding).

A.4 Arizona uses the Seventh Amendment as a guide to its jury trial analysis, and
Concordia is entitled to a jury trial for the restitution and penalty claims.
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Arizona  ha s  not expre ss ly adopted the  Seventh Amendment, but "[w]e  inte rpre t Arizona 's

constitutiona l provis ions  protecting the  right to a  jury tria l consis tent with the  Seventh Amendment."

Fis he r, 236 Ariz. a t 81, 1[33, Ogre  School v. Reeves , 166 Ariz. 301, 309 (1990) (federa l s tandards

for s umma ry judgme nt to prote ct right to jury tria l unde r S e ve nth Ame ndme nt a pply e qua lly to

Arizona  cons titutiona l provis ions  prote cting jury tria l rights ), se e  a lso Dorse y v. P ix. Ne wspa pe rs ,

150 Ariz. 476, 486 n.5 (1986) ("The  ana lysis  is  the  same"). Although Arizona  courts  re ly on Seventh

Ame ndme nt ca se  la w, the  Arizona  Cons titution re quire s  gre a te r prote ction of the  right to tria l by

jury than does  the  federa l constitution. De re nda l, 209 Ariz. a t 419, 116.
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Concordia is entitled to a jury trial under the Arizona constitution in
connection with its restitution claims as they are damages elaimsfor which
a jury trial right existed under the common law.
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Applying the  Arizona  Constitution' s  jury tria l rights  consis tent with the  Seventh Amendment

ana lys is , our courts  hold tha t the  right to a  jury tria l remains  inviola te  and prese rves  jury tria l rights

tha t exis ted a t common law a t the  time  of s ta tehood. Don bey, 150 Ariz. a t 486 n.5. A right to a

jury tria l e xis ts  in conne ction with da ma ge s  cla ims , which e xis te d a t common la w a t the  time  of

statehood. Fis he r, 236 Ariz. a t 81, 11 32-33, P e rkins  v. Koma rnyckyi, 172 Ariz. 115, 118 (1992)

(parties  in malpractice  action have  right to have  every issue  tried by jury), Cha rtone , Inc. v. Be rnini,

207 Ariz. 162, 170, 1130 (App. 2004) (de fendants  had a  right to a  jury tria l on damages), Mozes  v.

Da ra , 4 Ariz. App. 385, 391 (1966) (right to  jury de te rmina tion  of lia b ility a nd da ma ge s  in

connection with counte rcla im in tort a ction).

Restitution is  de fined as  damages  in the  Commission's  rules :
25

26 If re s titution is  orde red by the  Commiss ion,
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1. The amount payable as damages to each purchaser shall include

a. Cash equal to the fa ir market value of the  consideration paid, determined
as  of the  da te  such payment was  origina lly pa id by the  buyer, toge the r

date  of the  purchase payment to the  date  of repayment, less

c. The  amount of any principa l, inte re s t, or othe r dis tributions  rece ived on
the security for the  period from the date  of purchase payment to the  date
of repayment

8 A.A.c.R14-4-308(c)(1> (emphasis added)
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As provided above , damages  cla ims  trigge r jury tria l rights

Although the  cla im for damages arises out of and is  based upon sta tute , it is  a  cla im
grounded in debt [When] a  federa l s ta tute  embraces  a  common-law form of
action, that action does not lose  its  identity merely because  it Herds itse lf enmeshed
in a  s ta tute . The  right of tria l by jury in a n a ction for de bt s till pre va ils  wha te ve r
modem name may be  applied to the  action. To hold otherwise  would be  to open the
way for Congress  to nullify the  Constitutiona l right of tria l by jury by mere  s ta tutory
enactments . It is  by such methods tha t courts  lose  the ir power to enforce  the  Bill of
Rights
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Et., Gros s bla tt v. Wright, 239 P .2d 19, 26-27 (Ca l. App. 1951) (inte rna l cita tion omitte d). The

gove rning Commis s ion rule  provide s  a  da ma ge s  re me dy, a nd Concordia  is  e ntitle d to a  jury

de termina tion of tha t issue . Fis he r, 236 Ariz. a t 81, 1132, Cnartone, 207 Ariz. At 170,1130, Perkins

172 Ariz. a t 118, Mozes , 4 Ariz. App. a t 391

Any a ttempt to ignore  the  pla in language  of A.A.C. R14-4-308 and re ly sole ly on the  labe l

res titution" does  not a lte r the  characte r of the  re lie f sought, which is  lega l, not equitable . In Gre a t

W LW & Annuity Ins . Co. v. Knudson, 534 U.S. 204, 206 (2002), the  Supreme Court reviewed the

question of whether a  specific ERISA cause  of action exis ted. The  Court reviewed whether labe ling

the  money sought a s  "re s titution" authorized the  action a s  an equitable  action, not traditiona lly se t

in the  court of la w. The  Court he ld tha t re s titution for a  cla im of de bt, or mone y owe d, we re  not

equitable  cla ims, but ins tead "viewed essentia lly as  actions  a t law for breach of contract," because

the  pla intiff s e e ks  a  "judgme nt impos ing a  pe rs ona l lia bility upon a  de fe nda nt to pa y a  s um of

mone y." Id. a t 212-14 (furthe r cita tion a nd quota tions  omitte d). By contra s t, re s titution cla ims  lie
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in equity only where  the  pla intiff seeks  to impose  a  cons tructive  trus t or equitable  lien on prope rty

tha t in e ssence  be longs  to the  pla intiff, which is  not the  ca se  he re . Id a t 213-14. Because  a  cla im

for re s titution for an amount a llegedly owed is  tantamount to cla im for debt it necessa rily is  a  cla im

with a  common law heritage  of a  jury tria l right. 1 Id a t 217 (noting tha t lega l cla im for debt was  tha t

gove rning the  right to a  jury tria l). Unde r the  Arizona  Cons titution, the  re s titution cla ims  mus t be

decided by a  jury jus t as  they were  a t common law6

Concordia is also entitled to a July trial in connection with the Division's
claim for administrative penalties
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The  Unite d S ta te s  S upre me  Court holds  tha t re que s te d s ta tutory pe na ltie s  in a n a ction

brought by the  Unite d S ta te s  unde r the  Cle a n Wa te r Act compe l a  jury tria l. Tullv. United S ta tes

481 U.S. 412, 418-19 (1987). Under the  Seventh Amendment, a  defendant has  a  right to a  jury tria l

for any charge  seeking a  "civil pena lty." "Actions by the  Government to recover civil pena lties  under

s ta tutory provis ions  the re fore  his torica lly have  been viewed as  one  type  of action in debt requiring

tria l by jury." Id a t 418-19. "This  [action seeking a  pena lty] is  clea rly ana logous  to the  18th-centry

action in debt, and federal courts have rightly assumed the Seventh Amendment requires azury tria l

Id  a t 420 . In Tu ll, the  Court further he ld tha t a  grant of discre tion to assess  a  monetary pena lty for

e a ch da y of a  s ta tutory viola tion wa s  a  civil pe na lty, with a  jury tria l right. In contra s t, pure  forms

of requested equitable  re lie f, such as to cease  and desist a  nuisance , were  not incorpora ted into the

Seventh Amendment. Id a t 422-24
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There  a re  a lso a  myriad of the  same  ana lyses  and holdings  a round the  country. Gibson v. KAS
Snacktime Co., 83 F.3d 225, 231 (8th Cir. 1996) ("The  S e ve nth Ame ndme nt right to jury tria l
extends to sta tutory causes of action, so long as the  sta tute  a llows, and the  pla intiff seeks, a t least in
pa rt a  lega l remedy."), Ge tty Re f &Mktg. Co. v. P a rk 0il, Inc., 385 A.2d 147, 151 (De l. Ch. 1978)
("The  common la w gra nte d a  civil jury tria l for a n a ction of this  na ture ."), Rosa s  v. Bog. P ipe
Cove ring, Inc., 749 N.E.2d 143, 145 (Mass. 2001) ("The  ordinary action of contract is  a  controversy
conce rning prope rty, in which tria l by jury wa s  ha d a s  of right a t the  time  of the  a doption of the
Cons titution."), Wood v. NJ  Mars . Ins . Co., 21 A.3d l131 , l140 (N.J . 2011) ("[I]t is  beyond ques tion
tha t a  breach of contract cla im was  a t common law and remains  today an action triable  to a  jury.")
S cott v. Kirtle s , 179 S .W. 825, 826 (Ky. 1915) ("On the  question whether or not there  was anything
due  under his  contract, he  had the  right to a  jury tria l a t common law. The  mere  fact tha t the  s ta tute
give s  him a n a dditiona l right doe s  not de prive  him of the  right to a  jury tria l, which e xis te d a t
common la w")
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The  Tull Court re jected the  Gove rnment's  a rguments  tha t a  dua l a ction for both equitable

re lie f and civil pena ltie s  could be  inte rtwined into a  non-jury proceeding. Id. a t 424-25. The  Court

rej ected that argument for three reasons, each of which applies to Division actions such as the present

one . The  firs t be ing tha t a  court of equity could not enforce  civil pena ltie s . Id. a t 424. Second, the

Court noted tha t because  the  re spondent in Tu ll had a lready ceased the  cha llenged conduct, the

re lie f would be  limite d prima rily to civil pe na ltie s ." Id. a t 424-25. He re , Concordia  ha s  not is sue d

any of the  cha llenged contracts  for many years . And third, like  Arizona 's  s ta tutes , the  provis ions  for

injunctive  re lie f and civil pena ltie s  a re  separa te  and dis tinct. Id. a t 425

This  Seventh Amendment jurisprudence  a lso requires  a  jury tria l in SEC actions seeking civil

pe na ltie s . Two months  a go the  Ninth Circuit Court of Appe a ls  he ld tha t the  S EC wa s  wrongfully

denied its  jury tria l rights  in an action where  it sought civil pena lties , a  lega l remedy. SEC v. Jensen

No. 14-55221, 2016 U.S . App. LEXIS  16107, a t *9-10 (9th Cir. Aug. 31, 2016). "P a rtie s  ha ve  a

right to a  jury tria l in la wsuits  s e e king le ga l re me die s ." Id a t *9. Tha t holding is  not nove l, a s  the

Ninth Circuit issued a  para lle l, but more  thorough ruling in a  securities  case  decades ago. "The  right

to jury tria l does  not depend on the  characte r of the  overa ll action, but is  ins tead de te rmined by the

na ture  of the  issue  to be  tried."In re  US . Fin. Se c. Litig. , 609 F.2d 41 l, 422 (9th Cir. 1979)

Concordia  is  e ntitle d to a  jury tria l in conne ction with the  re s titution a nd pe na lty cla ims

which must be  dismissed, as  the  Commission cannot empanel or otherwise  authorize  a  jury

19
The  a na lys is  o f c ommon la w a n te c e de n t c la ims  is  fo r c rimina l tria l righ ts , a s
c rimina l tria l ana lys is  of remedies  is  conduc ted under a  s epara te  cons titutiona l
provis ion
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Should the  Divis ion re spond a lleging tha t a  de te rmina tion of a  right to jury tria l s tems  from

the  e lements  of the  cla ims a lleged, tha t will be  in e rror for severa l reasons. Firs t, Arizona 's  separa te

tes t for looking a t the  e lements  of the  cla im for a  common law antecedent comes  from the  Arizona

S upre me  Court's  s e pa ra te  a na lys is  for a  jury tria l right in a  crimina l proce e ding, which doe s  not

implica te  the  pe na lty, which is  a na lyze d s e pa ra te ly unde r the  Article  2, S e ction 24, "Arizona 's

ana log to the  S ixth Amendment."De re nda l, 209 Ariz. a t419-20, W 10- 13. Thus , review for crimina l

jury tria l rights  by necess ity must look a t each offense  to s tay true  to the  common law. And second
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the Arizona Supreme Court's adopted guide is the common law and the Seventh Amendment, which

categorically afford a jury trial on damages and penalties claims.

The requested remedy or civil penalty, and whether it is legal or equitable, is the guide for

determination of a jury trial right in a civil matter. The Arizona Supreme Court has not strayed from

that principle, and the United States Supreme Court has continually reiterated it. "[C]haracterizing

the relief sought is 'more important' than finding a precisely analogous common-law cause of action

in determining whether the Seventh Amendment guarantees a jury trial." Tull, 481 U.S. at 421. A

determination that simply assigning these causes of action to the Commission can eliminate a jury

right, or labeling them as new statutory causes of action with no jury trial right would violate the

Arizona Constitution.

ConcLUsion.

With the exception of the request for an order to cease and desist, although moot, the

requested orders of restitution and administrative penalties are legal claims that carry a jury trial

right. As the Commission has no provision for exercising that right, Concordia's fundamental rights

will be violated should those requests be heard at the hearing. Additionally, as the Commission has

no provision for exercising that right, no request for a jury trial was necessary, as the request was

and would be futile. Et., Winckler v. BNSF Ry. Co., No. l CA-CV 13-0516, 2015 Ariz. App.

Unpub. LEXIS 380, at *18 (Ct. App. Mar. 26, 2015). This Commission must dismiss the claims for

alleged restitution and administrative penalties.19

20
RESPECTFULLY SUBMITTED this 31st day of October, 2016.
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BASKIN RICHARDS PLC
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BY 0 8 2  .  '  J L  L  w k
Alan S. Baskin
David E. Wood
2901 North Central Avenue, Ste. 1150
Phoenix, Arizona 85012
Attorneys for Respondent

Concordia Finance
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James Burgess
S e curitie s  Divis ion
Arizona  Corpora tion Commiss ion
1300 W. Washington, 3rd Floor
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Timothy J . S a to
S ne ll & Wilme r LLP
400 East Van Buren St.
Phoenix, AZ 85004
Attorneys  for Respondents  ER,
Lance  Bersch, David and Linda  Wanzek
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Paul J . Roshka
P ols ine lli P C
One E. Washington St., Suite  1200
P hoe nix, AZ 85004
Attorneys  for Respondents  ER,
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